AMENDMENTS TO ARTICLE 2 (2003 & 2005)

the damages resulting Beom any’breach of -the
contract from any part of the price still due
under thesame_c,ontract TRET

2—718 qu\udatlon or Lmutatlgn qf
Pamages; Deposits.. ... .

(1) Damagesfbrbreaehbyettherpar’sy mayb%
hquidated in- -the .agreement -but only at an
amount which that is reasonable in.the light. of
the anticipated or actual harm caused by :the
breach and, in-a consumer, contract, the difficul-
ties of . prnof of loss, and -the incenvenienge:or
nonfeasibility- nf othermse obﬁammg ‘an. adqqmte
remedya A- torR
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deterrmnes the enforceab:hty of a.t,erm thgt_—hg}_—
its but does not liquidate damages. .

(2) Where If .the seller Justlﬁably mthholds
delivery of goods or stops performance because of

the buyer’s breach or insolvency, the buyer. is
entitled to restltutmn of any amount by:which
the sum of his the buyer’s s payments exceeds (&)
the amount to, which the seller is entitled. by
virtue of terms l;quldatgng the seller’s damages
in accordance with subsection (1)er—(b)-in-the

(3) The buyer s rlght to restitution under sub-
section (2) is subject to offséet to the extent tha,t
the seller establishes:

.(a) aright to, recover damages under:the pwv:-
sions of this Article other than subsection
) and

(b) the amount or value of any benefits’ re-
céived by the buyer directly or derectly' by rea-
sonofthecontract , oo

* (4) Where If a seller has recelved payment’ in
goods, their reasonable Value of" "th& proteeds of
their resale ‘ghdll be treated as'payments for the
purpdses of subsection (2)-but (2)."However, if
the geller has' hotice of the buyer’s breach' befote
reselling goods received in part’ ‘performance, ‘his
the resale is subject to the conditions laid-down
in of this Article on resale by an aggneved seller
(Section 2-706).

© o gse  Official Comment.

- The last sentence of subsection (1) clarifies %he
relat.ionshtp between this ‘section and Section 2-F18.

§ 2-718

2. A valid liquidated damages texm niay liqridate
the 'amount of all, damages, including itonsequential
and ‘incidental -damages.; As 'under former law, liqui:
dated - damages - clauses - should - be. enforced if-the
amount is reasonable in light of the factors provided in
subsection (1). This section thus respects thet parties’
ability to contract for damages while provldmg some
control by requiring that the term be reasonable under
the circumstances of the particular casé. =~

: IIJ...

Under original Section 2—718, \a party. seekmg to
enforce a liquidated damages term had to demonstrate
the difficulty of proving, tl;ne loss and tha u}(;onven,mnce
or nonfeasibility of obtaining an ‘adequate remedy.
These requirements have béen eliminated in commer-
cial contracts but are retained in‘consumer.contracts.

3. Original Section 2-718(1) stated that an-utirea-
sonably large liqitidatéd ‘damage term was'void as a
penalty. This language has ‘Been eliitifiated ‘as unnec-
essary and misleading. If the’liqtiidutsd dainages’ are
reasonable in light of thé fest efisubsection’(1),: ‘the
term should be enforced, thesifhy femdering the:penalty
language of the former law ruduridant,¥he lapguage
was also misleading because. of its;mphasision uprea-
sonably large damages. A liquidgted degnages texm:-that
provided for damages that are,unreaspnably small is
likewise unenforceable.

4. 1€ aliquidated *damagés terri % unenforceable,
the remedies of this'Article become, available to the
aggrlevedparty

5. - Under: subsectmn (2} only the buyer 8 Pﬂyments
that are more than ‘the amount of an enforceable
liquidated damages term need to be returned.to the
buyer. If the buyer has made payment ‘by virtue of a
trade-m or qt.her goods deposited with the seller, sub-
aec'tmn @ provides that the reasonable value of the
goods “or the goods’ resale price should be ‘used to
determine what the ’f:uyer has paid, not the value the
sel1ey allbWe& the buyer 1n the trade-in. To assure that
ﬂie*éélfer“nlﬁtm“ a reasonable price for the goods, the
‘46Her‘Ynust comply with the resilé provisiotis of Sec-
Bow' 2706 if the ‘seller knows’ of the buyer’s breach .
before the seller has otherwise resold them:

Sﬂbsactidn (2) expa.‘nds the situations in which resti-
’E!'fﬁ n ‘wa‘a avmlab‘le‘under priot law. Original Section
PLPIOE) Was limited to circumstances in’‘which the
gellet justifisbly withheld delivery because of the buy-
ét's ;bveach.. Subsection: (2)’ extends the right to situa-
tions where: the seller stops parformance hecause of the
buyer’s breach or insalvency. -

¢ 8. “Sublection (3) continues the rule from the for-
mes Tawe withouit .change. If there is no enforceable
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